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Worker Co-ops and Perpetuity

Preventing Worker Cooperative Demutualization

by Christopher Michael

For those who have invested substantial amounts of time and effort in founding or growing a worker

cooperative, some natural questions arise. How can we make sure that the business remains a worker

cooperative? How can we prevent the business from being sold? How can we ensure that future generations of

workers continue to invest in the company’s growth — and contribute to the employee ownership community

— to build the possibility of workplace democracy?

A commonplace solution to these questions involves voting requirements in corporate documents. For example,

the articles might require a supermajority vote to sell the company. Similarly, a shareholders’ agreement might

constrain decisions on key issues. In either case, worker-members may overcome these barriers to accomplish a

sale or other fundamental change.

Another technique involves allocating preferred stock to an outside individual or entity, with limited voting

rights, as an independent veto on worker-member decisions. A layer of protection might be added by

transferring this preferred stock to a trust with detailed instructions guiding the independent trustee. In the case

that a sale is inevitable, e.g., due to market conditions, the trust might also serve as a mechanism for safely

distributing reserves to a nonprofit organization such as the USFWC, the ESOP Association, or NCEO.

The safest approach to protecting the democratic structure of a firm involves transferring all of the company

stock to a trust. In this approach, a board of trustees is “elected and directed” by the worker-members. Similar

to above, an independent trustee or trust protector has the right to veto a limited range of worker-member

decisions as instructed by the trust document. This approach guarantees that voting of the common stock itself

must adhere to constitutional protections.

Constitutional Protections

Many worker-members favor constitutional

protections for the firm. For example,
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following the model of Italian and French

cooperative laws — and Mondragon’s example

— some worker cooperatives aim to annually

reinvest a minimum percentage of profits. In

Mondragon, most firms assign 30% of the

annual profits to permanent reinvestment in

the company and donation to the cooperative

community and temporarily reinvest the

remainder in employee capital accounts until

retirement. In Italy, approximately 85% of

annual profits are reinvested permanently in

the firm, and the remainder is distributed as

cash bonuses, pension contributions, and

donations to a cooperative fund. Firms are also required to pay dues to a cooperative association. Note that

Italian law not only proscribes lower rates of reinvestment in these permanent (or indivisible) reserves, but also

limits the distribution of cash bonuses. French law mandates retention of 15% of the firm’s annual earnings up

until the firm achieves a minimum level of capitalization. Albeit, worker-members regularly invest 40% to 45%

of net income into permanent reserves.

These protections are also familiar in U.S. history. During the 1930s and 1940s, farm bureau organizations often

founded cooperatives with stringent protections and required farmers' membership in a lobbying association.

More recently, worker cooperative advocates in California won a new provision (effective January 1, 2016) that

specifically protects indivisible reserves.

Likewise, trust ownership is not new — as early as 1897 in Washington State, founders established a trust

dedicated to the “Brotherhood of the Co-operative Commonwealth” … “for the purpose of owning, acquiring,

operating, conducting and maintaining a communal industrial institution.” Still further, “as to the immediate

management of the brotherhood’s internal affairs, such as the uses of which the land should be put, the

number of hours any one should labor, and the character of the labor each should perform, seems [sic] to have

been left to the members themselves.” In 1911, the Washington State Supreme Court ruled the trust as valid in

perpetuity due to the trust’s charitable educational purpose. This case is not valid precedent for the remaining

49 states, but we now have the benefit of perpetual trusts in many states. 

Evolving Trust Law

Until recently, the rule against perpetuities (RAP) was still in effect in all states except  Louisiana. For those

unfamiliar, RAP is a complex set of common law rules governing the longevity of non-charitable trusts.

However, beginning in 1983 with South Dakota, a majority of states have either eliminated or substantially

modified RAP. In so doing, they opened the possibility of perpetual (or dynasty) trusts. Note that a firm need

not be located in a dynasty trust state — trust location can be established by hiring an administrative trustee.
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But what if employee-beneficiaries attempt to “bust the trust”? Generally, trust law allows beneficiaries to

dissolve a trust by unanimous consent. Thankfully, an even more recent development eliminates the

requirement of a beneficiary and allows purpose trusts, which are trusts “established for a purpose rather than

for specified beneficiaries.” Originally authorized in foreign territories such as Jersey and Bermuda, U.S. states

witnessed a wave of purpose trust legislation in the last decade in, for example,  South Dakota, Delaware, New

Hampshire. Purpose trusts are now also included in the uniform trust code model legislation recommended for

adoption by all U.S. states. 

Employee Ownership Trust

In light of late twentieth century and twenty-first century developments in trust law, founders and worker-

members may now use an employee ownership trust (EOT), as it is known in the United Kingdom, to structure

perpetuity and other constitutional protections in their worker cooperative. An EOT has the additional benefit

of avoiding the need to assign and repurchase membership shares. Shares, once transferred to the EOT, are held

in perpetuity on behalf of all present and future employees. Also, where transfer of a whole company is not

possible, the EOT can hold a smaller percentage of a company's shares, e.g., 5%, 15%, or 51%. In turn, the EOT

trustees vote the shares as directed by worker-members.

As a final note, it is worthwhile to point out that the United Kingdom passed EOT legislation in 2014. U.K.

business owners are entitled to a 100% capital gains exemption for shares sold to an EOT in the year that the

trust achieves majority ownership of the target company. If business conditions require that the target company

be liquidated or sold, the trust principal may be donated to charity. An EOT is not restricted to majority

ownership or a charitable “remainder holder” — however, the capital gains exemption is only accorded in the

case of majority ownership.

As the worker cooperative and employee ownership communities work to expand tax benefits, as well as loan

and loan guarantee programs, these policies should be strengthened to include employee ownership trusts and

other forms of broad-based employee ownership.

 

Go to the GEO front page

Christopher Michael is a founder of the New York City Network of Worker Cooperatives and

New York State Worker Cooperative Business Association, general counsel of the ICA Group,

and a doctoral candidate in political science at City University of New York.

 

Publication Date: 

Wednesday, March 30, 2016

http://www.americanbar.org/content/dam/aba/publishing/probate_property_magazine/rppt_mo_premium_rp_publications_magazine_2004_mj_bove.authcheckdam.pdf
http://wealthmanagement.com/estate-planning/trusts-without-beneficiaries-what-s-purpose
http://www.fieldfisher.com/publications/2015/09/new-tax-exemptions-for-companies-owned-by-employee-ownership-trusts#sthash.dtm8G990.dpbs
http://www.geo.coop/
http://www.nycworker.coop/
http://www.nysworker.coop/
http://www.ica-group.org/
http://www.cuny.edu/


7/10/2016 Worker Co-ops and Perpetuity | Grassroots Economic Organizing

http://www.geo.coop/story/worker-co-ops-and-perpetuity 4/7

At the Nexus of Gentrification and
Environmentalism
1 comment • a month ago•

Dennis Chestnut — Honored to build the
community from the inside out!

Practical Radicals
1 comment • 3 months ago•

Robbin Noir — Awesome!

Tunnel Vision in the Cooperative Movement
2 comments • 2 months ago•

Josh Davis — I'm glad you found it clear. It's
always difficult to know how exactly …

Moments & Movements
1 comment • 3 months ago•

Rob — Such an awesome talk!

ALSO ON GRASSROOTS ECONOMIC ORGANIZING

0 Comments Grassroots Economic Organizing  Login1

 Share⤤ Sort by Best

Start the discussion…

Be the first to comment.

Subscribe✉ Add Disqus to your site Add Disqus Addd Privacy�

 Recommend

 1369 reads

This work is licensed under a Creative Commons Attribution-NonCommercial-ShareAlike 3.0 License.

Search
 Search

Upcoming Event!

http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fnexus-gentrification-and-environmentalism%3AJjMYORGvN0OLxqwYpghiM6Bh39I&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4894553752&zone=thread&area=bottom&object_type=thread&object_id=4894553752
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fnexus-gentrification-and-environmentalism%3AJjMYORGvN0OLxqwYpghiM6Bh39I&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4894553752&zone=thread&area=bottom&object_type=thread&object_id=4894553752
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fpractical-radicals%3Aq0p2av-R5Hts_A6bKjrJAqlGVrk&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4719581627&zone=thread&area=bottom&object_type=thread&object_id=4719581627
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fpractical-radicals%3Aq0p2av-R5Hts_A6bKjrJAqlGVrk&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4719581627&zone=thread&area=bottom&object_type=thread&object_id=4719581627
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fblog%2Ftunnel-vision-cooperative-movement%3AUeVjZRb3sF6NFvJ3Cz5WaskTRDc&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4821285114&zone=thread&area=bottom&object_type=thread&object_id=4821285114
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fblog%2Ftunnel-vision-cooperative-movement%3AUeVjZRb3sF6NFvJ3Cz5WaskTRDc&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4821285114&zone=thread&area=bottom&object_type=thread&object_id=4821285114
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fmoments-movements%3APs5_PCBsOt6lgCFvJQe_RFbg4k0&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4711765466&zone=thread&area=bottom&object_type=thread&object_id=4711765466
http://disq.us/url?url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fmoments-movements%3APs5_PCBsOt6lgCFvJQe_RFbg4k0&imp=7inbt502h362ti&prev_imp=7inat0qoi6cjj&forum_id=2665392&forum=grassrootseconomicorganizing&thread_id=4705893815&thread=4711765466&zone=thread&area=bottom&object_type=thread&object_id=4711765466
https://disqus.com/home/forums/grassrootseconomicorganizing/
https://disqus.com/home/inbox/
https://disqus.com/
https://publishers.disqus.com/engage?utm_source=grassrootseconomicorganizing&utm_medium=Disqus-Footer
https://help.disqus.com/customer/portal/articles/1657951?utm_source=disqus&utm_medium=embed-footer&utm_content=privacy-btn
https://www.addtoany.com/share#url=http%3A%2F%2Fwww.geo.coop%2Fstory%2Fworker-co-ops-and-perpetuity&title=Worker%20Co-ops%20and%20Perpetuity&description=
http://creativecommons.org/licenses/by-nc-sa/4.0/
https://creativecommons.org/licenses/by-nc-sa/3.0/


7/10/2016 Worker Co-ops and Perpetuity | Grassroots Economic Organizing

http://www.geo.coop/story/worker-co-ops-and-perpetuity 5/7

Subscribe
A weekly email newsletter connecting you with our latest issues, articles and special features. Subscribe now!

Donate
Donate to GEO, catalyze more worker co-ops and solidarity economies:  

https://www.eventbrite.com/e/celebrating-the-legacy-of-dr-jessica-gordon-nembhard-tickets-25824357348
http://geo.us2.list-manage.com/subscribe?u=6b89014701034b9ab1c9b1504&id=cb19a6d8ac
http://www.geo.coop/donate
https://store.collectivecopies.com/store/show/Lev%20011


7/10/2016 Worker Co-ops and Perpetuity | Grassroots Economic Organizing

http://www.geo.coop/story/worker-co-ops-and-perpetuity 6/7

Movement Pages
The Commons Movement

Transition Environmental Movement

Recent Issues
2: Building Regional Solidarity Economy Networks-NEW!

1: Expanding the Reach of Food Co-ops

18: The Southern Cooperative Movement

17: Scaling-Up the Cooperative Movement

16: Intentional Communities and Solidarity Economics

15: Advancing the Development of Worker Co-ops-ADWC 2013

14: The Anniversary Issue

13: The Frank Lindenfeld Memorial

12: International Year of the Cooperative

11: Lessons for Today from "Black Like Me"

https://store.collectivecopies.com/store/show/Lev%20011
http://www.geo.coop/content/commons-movement
http://www.geo.coop/content/transition-environmental-movement
http://www.geo.coop/content/regional-cooperativesolidarity-economy-organizing
http://geo.coop/content/expanding-reach-food-co-ops
http://www.geo.coop/content/southern-cooperative-movement-0
http://www.geo.coop/content/reflections-fagor
http://www.geo.coop/content/intentional-communities-and-solidarity-economics
http://www.geo.coop/content/advancing-development-worker-co-ops-adwc-2013
http://www.geo.coop/content/geo-14-anniversary-issue
http://www.geo.coop/content/geo-13-frank-lindenfeld-memorial
http://www.geo.coop/content/geo-12-international-year-cooperative
http://www.geo.coop/content/geo-11-lessons-today-black-me


7/10/2016 Worker Co-ops and Perpetuity | Grassroots Economic Organizing

http://www.geo.coop/story/worker-co-ops-and-perpetuity 7/7

10: Occupy! Connect! Create!

9: Collective Action: Research, Practice and Theory

8: Worker Cooperative Development Models

7: The Cooperative Advantage

6: Inter-cooperation is Key

5: Education For Economic Liberation

4: Land, Food, Childcare, Laundry, and a Book

3: Worker Cooperative Replication

2: Strengthening the Movement

1: Grassroots Democracy In Action

Syndicate

Editor/blogger login

On Doing Well, Part 2

Sawdust, Empty Bottles and Mustaches

NYCNOWC Hiring Coordinating Director

Communities take back control of their social assets

Like what you find on GEO?

Make a donation today!

 

http://www.geo.coop/vol-2/issue-10
http://www.geo.coop/vol-2/issue-9
http://www.geo.coop/vol-2/issue-8
http://www.geo.coop/vol-2/issue-7
http://www.geo.coop/vol-2/issue-6
http://www.geo.coop/vol-2/issue-5
http://www.geo.coop/vol-2/issue-4
http://www.geo.coop/vol-2/issue-3
http://www.geo.coop/vol-2/issue-2
http://www.geo.coop/vol-2/issue-1
http://www.geo.coop/rss.xml
http://www.geo.coop/user
http://www.geo.coop/blog/doing-well-part-2
http://www.geo.coop/story/sawdust-empty-bottles-and-mustaches
http://www.geo.coop/content/nycnowc-hiring-coordinating-director
http://www.geo.coop/content/communities-take-back-control-their-social-assets
http://www.geo.coop/donate

